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利益衡量作为一种法的解释方法，其产生可以溯源到 19 世纪末期 20 世纪初
期在德国产生的自由主义法学和 20 世纪 20－30 年代在美国产生的现实主义法






























Interest evaluation is a method of law interpretation which can be dated back to 
the liberal jurisprudence originated in Germany from the end of 19th century to the 
beginning of 20th century and the realistic jurisprudence originated in the 20s and 30s 
of 20th century in the U.S. Our country’s jurists applied the method to legal research 
since the 90s of 20th century. Due to the soundness, appropriateness and flexibility it 
demonstrates in resolving interest conflicts, interest evaluation has been established in 
administrative litigation, and gradually confirms its merits to the realization of judicial 
fairness and protection of human rights. Of course, the application of interest 
evaluation, as a subjective activity of judges, is not random and without limitation. 
Otherwise, it will lead to arbitrary application. Thus, this essay analyzes the scope of 
administrative interest that needs interest evaluation; discusses the condition of the 
application of interest evaluation when conflicting legitimate interests is not governed 
by laws or is governed by conflicting laws or outdated laws; reflects on the specific 
application of interest evaluation in areas such as certainment of facts, law application, 
selection of judgment mode and extension of adjudication service; explores the 
measures to prevent the potential of arbitrariness such as procedural, substantive and 
judge profession limitations on the application of interest evaluation, expecting to be 
helpful to resolve difficulties in interest evaluation encountered in administrative 
litigation which include the scope, condition, method and limitations by rules of 
interest evaluation and to improve relevant legislations.   






























































































Chapter One  Interest Evaluation in Administrative Litigation  
Law ...............................................................................1 
Subchapter One  Interest Evaluation as a method of law interpretation ........1 
Section One   Theoretical Origin of Interest Evaluation.................................1 
Section Two   Merits of Interest Evaluation ...................................................4 
Subchapter Two  Interest Evaluation in Administrative Litigation Law.........5 
Section One  The Demonstration of Interest Evaluation in our country’s 
Legislation and Judicial Interpretation.....................................5 
Section Two  The Necessity to apply Interest Evaluation in Administration 
Litigation..................................................................................6 
Chapter Two    Merit Analysis of Interest Evaluation......................8 
Subchapter One  Interest Evaluation and Judicial Fainess ..............................8 
Section One   The Fairness Merits of Interest Evaluation in legal Application
..................................................................................................8 
Section Two   The Need of Interest Evaluation to fulfill judicial fairness .....9 
Subchapter Two  Interest Evaluation and Human Rights Protection............10 
Section One   The protection of Human Rights by Interest Evaluation........10 
................................................................................................11 
Chapter Three   The Application of Interest Evaluation.................13 
Subchapter One  The Application Scope of Interest Evaluation ....................13 
Section One   The Evaluation of State Interest, Public Interest and Individual 
Interest....................................................................................14 
Section Two   Individual Interest and Evaluation of Individual Interest ......15 
Subchapter Two  The Conditions to Apply Interest Evaluation .....................15 
Section One   The Interest to be Protected under Interest Evaluation must be 
Certain....................................................................................15 
Section Two   The Conflicting Interest to be Evaluated Must be within the 
Certain Legal Relationships ...................................................16 
Section Three  The Conflicting Interests to be Evaluated must be Legitimate 
Interest..................................................................................16 
Section Four  Interest Evaluation cannot be applied unless conflicting 
legitimate interests is not governed by laws or is governed by 
















Subchapter Three   The Methods to apply Interest Evaluation.....................16 
Section One     Interest Evaluation in Fact Ascertainment .........................17 
Section Two     Interest Evaluation in Law Application .............................20 
Section Three    Interest Evaluation in the Selection of Judgment Mode ....25 
Section Four    Interest Evaluation in the Extension of Adjudicating Service
............................................................................................27 
Subchapter Four   Limitations on the Application of Interest Evaluation ...28 
Section One    Procedural Limitation on Interest Evaluation.......................28 
Section Two    Substantive Limitation on Interest Evaluation.....................29 


























利益衡量作为一种法律解释方法，其产生可以溯源到 19 世纪末期 20 世纪初












































































































































































































































































Degree papers are in the “Xiamen University Electronic Theses and Dissertations Database”. Full
texts are available in the following ways: 
1. If your library is a CALIS member libraries, please log on http://etd.calis.edu.cn/ and submit
requests online, or consult the interlibrary loan department in your library. 
2. For users of non-CALIS member libraries, please mail to etd@xmu.edu.cn for delivery details.
厦
门
大
学
博
硕
士
论
文
摘
要
库
